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7ft32gr ien3ft faia I
("Isl") Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-032/2023-24 and 16.05.2023

(TT) 1TTRd mT~ / ft arf@er?gra, ezga (sf#a)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

~ffl cl?!' ITTTcfi I
() Date of issue

12.06.2023

(s)
Arising out of Order-In-Original No. PLN-AC-STX-31/2022-23 dated 24.05.2022 passed by

the Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate
l

I

fr4ai TIT 3ih:' 1TTTT ; M/s Arnita Vipul Shah (PAN-AACPS1935JSD001), 12,
(a) Name and Address of the

Appellant Ashish Society, Raj Mahal Road, Patan, Gujarat-384265

#t?anr srft-sr?gr sri@gr rramar?at az sr om?r ah 4Ra zrnRefa +ft aa; +TT +er
srf@eradaRrafl srrarrteru searrga#mar2,#f has2grh fasztaar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
follovving way .

stat #rgarrnae:­
Revision application to Government of India:

(1) arr 3rar ga zrf@2fa, 1994 Rt arr3aRt aan muTriapal errr Rt
34-en7T # rzrumh iasir gr]err 3raaa sfa, +raat, fa arr, zsa fa+TT,
atft #ifa , far tr raa, +iamf, +&ff: 110001 #t Rtsfa1fez:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE.of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course
rocessing of the goods in a warehouse or in storage whether in a factory or in a
ehouse.
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(a) rah argRaftrqr Raffaa ra in:r1 a# affut i zuz?tr green #g taT
3grarr gcaRaza+r it stmah arzgft rgurvar Raffa 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

(T) sifa 3alaftaraa gra ehgarf ster fezmr Rt&z sit@ an?gr Rtz
arr vi fa a1f@a srzgr, sfl? ztrRa at 'flli"ll" in: "lff at fa sf2fa (+ 2) 1998
arr 109 arrRa fag mgz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4tast«i green (srfa) Rural, 2001 h fa 9 eh siafa fafafe vu ier <u-8t
,fat , B)fa zrkr k 4fa asr i1fa f2ala ii" cft<:l- Tr eh fa-sr&gr vi st z?gr ft <CT"-<CT"

ft a Tr fa 3mraaa fan star arfeguu 3a rr arar < # er sff h ziafa uT 35- #
faafRa Rt a rar hrqarr €l-6atftuf #fl2)ftfen

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfar zr@arr azi icarv4taqrat 3s+aa 3tat sq 200/- Rt+ran Rt
arr jiz sazi ia7an z4 «arr k saner zt at 10 00 / - eITT" 1:fiTTT~ eITT"~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flar gtea, hr€hr sqraa gen qi ear# a4Ra rrf@awa 7fa 3r:ftc;r:- _
Appeal to Custom, Excise, & Se_rvice Tax Appellate Tribunal.

(1) hr#ta star ran f@2fr, 1944 Rt nr35-fl35-z # siaifa:­
Under Section 35B/ 35E of •::::EA, 1944 an appeal lies to :-

(2) 3fa qfba aa raz a sarar #ft sfr, zfhta Ru green, hla
gra ca ui haraflt raf@aw (fez) Rt uf@a fr f#far, grarar2a rat,

iil§l-llffi 'l=fc!rf, 3-Tmc!T, W~;,rllil"-, &l~l-lqJiiJlq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Na.gar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The. appeal to the Appellate Tribunal shall be filed in quadruplicate in-form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be .

anied against (one which at least should be accompanied by a fee of
- Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/

to 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
k draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the bench .of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zu? z an2gra{qzit #r rater gtar ? at r@a pr sitar a fu #hr r@rat s7fa
ir fat star afeg < aez h @a gu ft fa far €t #faa ft zrnf@fa fr
nrznf@law #t vn3fla{lar Rtum 3mar far star at

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rrrara gees zrf@2nfRr 1970 rnr islf@la Rr rgqft -1 a zia«fa faaffa fu garst
7aaaaqr?or zaenf@fa f6fa qf2la ah znr q@ta Rt us #Rau 6.50 ht 4T a(q1a
gr«as fesz «arr ztar arfeqt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) a it idf@lami Rt Ria #at fut Rt st sf en snaffa fut star ? Rtft
cem, ata sgrad gt«en qiat# zf«ft +nrnrf@ear (aaffaf2) fr, 1982 ffea?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

'
(6) far geear, #Ria star cau tars 3fir nrat@law (Ree) vh nf aftahr
ii' cfidoi.P-tiit (Demand)~~ (Penalty) 91T 10% a war mar sf7atf ? zrai@, sf@rmg =a
10~~i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

arr 3car green zara # siafa, sf@t 3trafar Rt ir (Duty Demanded) I

(1) ie (Section) 1 lD t~f.tmfta-ufu;
(2) fw:n- ·aaz#fez Rt u?r;
(3) @4z#fezfafr 6hazaafg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall no_t exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) s«rs?gr a 4fa sfta uf@awrahszt green rzrar reanaau f@alR@a gt at ii fag Tg

~% 10% 'T]dTrf en: 3ITT: ~ ffl c:□s fcl ct I f@a gt aa ave@h1o% 'T@Hq fts a#ft ?t
In view of above, an appeal against this order shall lie before the Tribunal on

ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,
' enalty, where penalty alone is in· dispute." ·

IC
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F.No. GAPPL/COM/STP/2722/2022-4ppeal

ORDER-IN-APPEAL

The present appeal has been filed by Ms. Amita Vipul Shah, 12, Ashish Society, Raj

Mahal Road, Patan - 384265 (hereinafter referred to as "the appellant") against Order-in­

Original No. PLN-AC-STX-31/2022-23 dated 24.05.2022 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central GST, Division Palanpur,

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AACPS1935iSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 20 16-17, it was noticed that there is

difference of value of service amounting to Rs. 15,97,885/- between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return

filed by the appellant for the FY 2016-17. The appellant were called upon to submit

clarification for difference along with supporting documents, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-VIAMITA V.

S_HAI-1-00 I /ST-3-SCN/2020-21 dated 17.06.2020 demanding Service Tax amounting to Rs.

2.39,682/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 76, Section 77(2) Section

77(3)(c) and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 2,39,682/- was confirmed

under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further, (i)

Penalty of Rs. 2,39,682/- was imposed on the appellant under Section 78 of the Finance Act,

1994: (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994 for failure to assess their correct service tax liability and failed to file

correct return; and (iii) Penalty of Rs. 10,000i- was imposed on the appellant under Section

771 )(c) of the Finance Act, 1994 for not furnishing information / not producing the

documents and not appearing before the department.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal along with application for condonation of delay in

Ii ling appeal on the following grounds:

0

0
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i

0 The appellant is individual and having service activity of Practicing Chattered

Accountant. They have filed the Return of Service Tax for the Financial Year 2016­

17.

e Looking to the documents issued by the appellant, it is clear that the appellant had not

collected any service tax from their customer, hence, the appellant are entitled to get

the benefit of CUM Tax calculation benefit.

<I) Also, the service provided to North Gujarat University, is exempted from the Service

Tax according to the negative list of services.

111 They have requested to waive the interest and penalty charged by the adjudicating

authority.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 24.05.2022 and received by the appellant on 13.07.2022. However, the present

appeal, in terms of Section 85 of the finance Act, 1994 was filed on 27.09.2022, i.e. after a

delay of 14 days from the last date of filing appeal. The appellant have along with appeal

memorandum also filed an Application seeking condonation of delay stating that they are not

registered with the GST; and according to provision, it is mandatory to pay pre-deposit.

However, due to system en-or, it is not possible to payment of necessary pre-deposit.

Therefore, there is delay in filing the appeal.

4. I Personal hearing in the matter of Application for condonation of delay was held on

10.02.2023. The appellant appeared for the personal hearing. She stated that she is not

working now and the departmental communication wre made at her Patan address. She

requested to condone the delay.

4.2 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the dates of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 14 days and take up the appeal for decision on merits.
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F.N6. GAPPL/COM/STP/2722/2022-Appeal

4. Personal hearing m the case was held on 17.04.2023. Shri Hasmukh Mohanlal

Chatwani, Advocate, appeared on behalf of the appellant for personal hearing. He reiterated.

submissions made in appeal memorandum. He submitted a written submission during hearing.

4.1 The appellant in their additional submission elated produced during the course of

personal hearing, inter alia, re-iterated the submission made in the appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2016-17.
O

6. It is observed that the mam contentions of the appellant are that (i) the service

provided to North Gujarat University, is exempted from the Service Tax as per the negative

list of services: and (ii) the appellant had not collected any service tax from their customer,

hence, the appellant are entitled to get the benefit of CUM Tax calculation benefit.

7. I also find that the adjudicating authority has, while confirming the demand of service

tax, extended benefit of threshold exemption under Notification No. 33/201 2-ST elated

20.06.20 I 2 and calculated the service tax in Para 32 of the impugned order, which is as under:

"32. The said assessee has not submitted the required details, hence there was no

other alternative left, but to arrive at the service value on the basis of the details

received from the Income Tax deparrment. The total income works out to Rs. Service

tax works our to Rs. 2,39,682/- (with cessJ. The said details is as per the table below.

9

The calculation oftaxable value and tax liability are as under:

2016-17Year
(Assessment year
2017-18) (Amt.
in Rs.) _
Rs. 16,60,739­

6

Details

-------------- ···•·••- · -----·--. --····· ·-- -· •·•··• ... -----·-.
1

•-·--•·---- -----------~--------·--·-·----·.-------,------------,
Sr.
No.

Taxable Value as per Income Tax Data i.e.
Total Amount Paid/Credited under Section
194C. 194H. 1941. 194J OR Sales I Gross
Receipts From SeryicesForm!TR)­

2 Taxable value declared in ST-3 Return Rs. 9 76 3871-
1 ' '

-_](Aprilto September) _ .--I
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---
3 Taxable value declared in ST-3 Return on Rs. 62,854­

which service tax paid (October to March)
4 Total Rs. 14,21,335/­
5 Threshold exemption Rs. 10,00,000/­----- . --­
6 Differential value on which tax short Rs. 8,81,787/-

LRavment (1 -- (3 + 5))'-=:
r---······- -. ------------- ·-- -------
! 7 Amount of Service Tax along with Cess Rs. 2,39,682­
I

I
(12% Basic+ 2% E.Cess + 1% H.E.Cess) l
not paid/short paid • ­

On the above narration notification abatement and calculation oftax is arrived ofRs.

2,39,682/-."

7. I Ori verification of the above calculation of service tax by the adjudicating authority, I

find that the adjudicating authority has made wrong calculation of Service Tax payable by the,
appellant as detailed below:

The total shown in Sr. No. 4 of the Table is wrong.

Differential value shown in Sr. No. 6 of the Table is wrong.

> The Service Tax rate shown in Sr. No. 7 of the Table is wrong.

> Amount of Service Tax shown in Sr. No. 7 of the Table is wrong.

7.2 Thus, I find that the adjudicating authority has grossly-erred in arriving at the Service

Tax payable amount in the impugned order and impugned order passed by the adjudicating

authority is not correct and legal.

0 8. Considering the facts of the case as discussed hereinabove and in the interest of

justice, I am of the considered view that the case is required to be remanded back to the

adjudicating authority to re-examine and re-calculation of the demand and also for the

consideration of the claim of the appellant for exemption from the service tax on the service

provided to North Gujarat University and for cum tax benefit in service tax payable amount.

The appellant is directed to submit all the records and documents in support of their claim for

exemption from the service tax .and for cum tax benefit before the adjudicating authority

within 15 days of the receipt of this order. The adjudicating authority shall after considering

the records and documents submitted by the appellant decide the case afresh by following the

principles of natural justice.

9. In view of the above discussion, I remand the matter back to the adjudicating authority

to reconsider the issue a fresh and pass a speaking order after following the principles of

natural justice.
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F.No. GAPPL/COM/STP/2722/2022-Appeal

I0. 3fl aaf arr zft n& zrfl a Raz+( 3umaffr star? [
The appeal filed by the appellant stands disposed of in above terms.

.. gt0+s03..
ilesh Kumar) d

Commissioner (Appeals)

J\ ttested

(R. C.iar)
Superintendent(Appeals), ·
CGST, Ahmedabad

By RPAD I SPEED POST

To,

Mis. Arnita Vipul Shah,

12, Ashish Society,

Raj Mahal Road,

Patan - 384265

The Assistant Commissioner,

CGST, Division Palanpur,

Date : 16.05.2023

Appellant

Respondent

Copy to:

I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Gandhinagar

3) The Assistant Commissioner, CGST, Division Palanpur

4) The Assistant Commissioner (HQ System), CGST, Gandhinagar

(for uploading the OIA)

6) PA file
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